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PRETRI AL ORDER NO. 2

Upon consi deration of the proposals of the parties for a
further pretrial order to supplenent Pretrial Order No. 1 of June
12, 1998, and in accordance with the proceedings in open court at
the hearing of August 6, 1998, it is, this __ day of August,
1998,

ORDERED, as fol |l ows:

MODIFICATION OF PRETRIAL ORDER NO.1



1. To the extent any provision of Pretrial Oder No. 11is
inconsistent wwth any provision of this Pretrial Oder No. 2,
Pretrial Order No. 1 is nodified or superseded and the applicable
provision of the Pretrial Order No. 2 shall apply.

MANDATORY EXPERT DISCLOSURES AND DISCOVERY

2. No | ater than August 19, 1998, plaintiffs shal
identify the expert witnesses they intend to call to testify at
trial and, separately with respect to each witness so identified,
shal | produce the reports and other materials required under Fed.
R Gv. P. 26(a)(2)(A),(B). No later than August 21, 1998,
def endant shall identify the expert witnesses it intends to cal
to testify at trial and, separately with respect to each w tness
so identified, shall produce the reports and other materials
required under Fed. R Gv. P. 26(a)(2) (A, (B)

3. Wtnesses identified pursuant to the preceding
par agr aph may be deposed on or after August 24, 1998, provided
that, (a) no such deposition may | ast nore than one day w t hout
| eave of Court, and (b) no such deposition shall occur |ater than
Septenber 3, 1998.

USE OF DEPOSITION TESTIMONY AT TRIAL

4. In addition to the maxi mum of twelve (12) w tnesses per
side to be called at trial, the parties nmay introduce as evidence
excerpts of depositions taken in this action pursuant to

paragraph 3 of Pretrial Oder No. 1. Except for purposes of



proof of an adm ssion by a party opponent or inpeachnent of a
trial w tness, such deposition excerpts may be introduced solely
under the terns hereafter set forth:
a. As a general rule, deposition excerpts should be
offered to prove only subordinate or predicate issues, such
as authenticity of exhibits (where contested) or foundation
evidence for direct testinony or expert opinion to be
presented at trial. No party should expect to prove a
genui nely contested issue of material fact solely by nmeans
of deposition excerpts.
b. Each side shall be permtted to designate a reasonable
nunber of deposition excerpts of witnesses for introduction
as evidence. Such designations will be filed with the Court
and served on all parties at the sane tinme as the parties
are required to file the direct examnations of their trial
W t nesses. Counsel for the parties shall act reasonably and
exerci se good judgnment in not submtting excessive nunbers
of designations, recognizing that the Court wll disregard
deposition testinony it deens immterial, collateral,
cunmul ative, or confusing.
C. No nore than seven (7) days after receiving the initial
deposition designations permtted under the preceding
subpar agraph, each side may file with the Court and serve on
all parties rebuttal designations of deposition excerpts.
Each such rebuttal designation nmust be directly responsive
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to testinony included in the adverse party's initial
deposition designations; to the extent such rebuttal
designations are not directly responsive to the adverse
party's initial designations, the Court may either entertain
nmotions in limne to strike such non-responsive rebuttal

desi gnations or sinply disregard them

d. A party may not designate as evidence any portion of
the deposition testinony of a witness that such party
intends to call as a witness at trial, except as set forth
below. A party shall be permtted:

i To include in its rebuttal designations excerpts
of the depositions of a witness that such party
intends to call as a witness at trial if such
rebuttal designations (1) respond directly to
initial designations made by the adverse party,
and (2) are beyond the scope of the particul ar
W t ness' previously described and/or filed direct
testinony; and

ii. To introduce portions of the deposition of a
witness in lieu of the witten wi tness decl aration
specified in Pretrial Oder No. 1, T 12, where
that witness declines to cooperate in the
preparation of a separate w tness declaration.

Al ternatively, a witness who declines to cooperate
in the preparation of a separate w tness
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declaration may be called as a “hostile” wtness
at trial.
e. Al |l deposition excerpts submtted pursuant to this
Par agraph shall be submtted only in transcript formand not
in the formof videotaped excerpts, except as provided
bel ow.
TECHNICAL DEMONSTRATIONS AT TRIAL
5. Not wi t hst andi ng the requirenent set forth at Paragraph
12 of Pretrial Order No. 1 that the direct exam nations of al
w tness be “in the formof witten declarations,” each side shal
be permtted to have one or nore w tnesses supplenent prefiled
decl arations by presenting by videotape technical denonstrations
relevant to the subject matter of the witness' pre-filed

decl aration, provided that, (a) the adverse party was represented

at the making of the videotape; or (b) a description of the
denonstrative presentations is included in the prefiled
declaration; and (c) the adverse party is afforded the
opportunity to review the videotape at |east seventy-two (72)
hours prior to the testinony of the witness at trial.
IDENTIFICATION OF WITNESSES/SUBMISSION OF DIRECT TESTIMONY
6. On August 21, 1998, all parties shall simnultaneously
file with the Court and serve to opposing parties a list of the

W tnesses that the party intends to call in its case-in-chief at



trial. Such list shall contain no nore than twelve (12)
W t nesses.

7. The identification of wtnesses called for by { 6 shal
not relieve the parties of obligations under Local Rule 209(b),
and no nore than two (2) witnesses appearing in the Pretrial
Statenent of a party shall be other than those discl osed pursuant
to T 6.

8. Each side shall be permtted to call no nore than two
(2) rebuttal or surrebuttal w tnesses after the close of
defendant's case-in-chief. Rebuttal and surrebuttal w tnesses
need not be disclosed in advance.

9. At any tinme after the identification of a w tness but
before the comencenent of trial, a party may depose tri al
W t nesses of the adverse party if such w tnesses have not
previ ously been deposed in this action.

10. A party may alter its final witness list inits
Pretrial Statenment only with | eave of Court and a show ng of good
cause to prevent manifest injustice.

11. Plaintiffs shall file the direct exam nations of their
W tnesses, with the exception of hostile witnesses, in the form
of witten declarations on or before Septenber 3, 1998.

12. Defendant shall file the direct exam nations of its
W tnesses, with the exception of hostile witnesses, in the form

of witten declarations on or before five (5) days prior to the



date on which the Court and counsel anticipate plaintiffs' case-

in-chief will be conpleted.

Thomas Penfield Jackson
U S District Judge



